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Dear Mr. Caton:

In accordance with Section 1.1206 (a) (2) of the Commission's Rules, 47 C.F.R.
§ 1.1206 (a) (2) (1991), this is to notify the Commission that on April 17, 1996, Mark Golden
and I, on behalf of the Personal Communications Industry Association ("PCIA"), met with
Jackie Chorney.

The purpose of this meeting was to discuss the PCIA clearinghouse proposal and other
issues in the cost sharing proceeding. The subjects discussed are fully reflected in the enclosed
materials, which were left with Ms. Chorney. Should you have any questions regarding the
matter, please call me.
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_ Jlllll.JDlWlCATION;;; .. ,1.8810"u.s. COURT OF APPEALS REJECTS INCL~IBENTSf Klld1T:somcEOFSEtRElARY ,
TO PREMIUM PAnlL'\TTS FOR REWCAnON

The U.S. Court of Appeals for the District of Columbia Circuit has squarely

rejected the proposition that microwave incumbents in the pendin, relocation docket

(WT Docket No. 95-157, RM-8643) are entitled to extract ·'premium' payments· or

·compensation in excesa of relocation costs· from PeS licensees. APCO Reply

COmJDlllb at 4-5 (1Ued Ian. 11, 1996); _ aim UTAM Reply Commenb at 11-13

(tiled Ian. 11, 1996); PCIA Comments at 2-7 (tiled Nov. 30, 1995) (detaUin, abuses of

voluntary neaotiation periods). 1be decision in As'Pdatjon of Pubtic-SafCJ

CommuniAP9n' OftiQak-IotcmaCjgnal, Inc. VI FCC, No. ~-1104 (Feb. 16, 1996)

(Exhibit A) (.APCO-) upheld the Commission's decision to permit the mandatory

reloc:atioll of public safety meumbenb. The Court's decision addressed a critical issue

in the pendin, docket:

• Any purpertId injury suffeled from lost premiums is nex
jtad.icillJ, -mpiub"- Slip Op. at n.S.

• ·WhiJe dill [APCO) undoubtedly have a sipificlnt financial
in... ia die ability to eUd sucb paym8ltl, their loss of
~ III'" pa it hardly a copimte injury for coasiclen.tion
.... by ... fCC or by this court since their place on the spectrum wu
adaiM", derived from a ,rant from the ,ovemment. - Slip Op. at n.S.

Furtber, at onl arpment, the Court raised a number of broader concerns about

the use of premiums.

• The Court opined that the Commission ·would be reversed in a
heartbeat- if it acc.epted the Ulument that incumbents are entitled to
premium payments. Transcript at 10 (Exhibit B).



• The Coun questioned the statutory basis for premiums. Transcript at 8.

• The Court likewise specifically rejected the notion that premium
payments could be in the public interest. MNow that's [the premium
payment's] called a monopoly rent .... Which ... the FCC would
not be, in my judlment entitled to award them . . .. It wouldn't be in
the public interest.· Transcript at 26-27

The FCC should act swiftly to ensure that the transition rules governing

relocation of microwave systems from the 2 GHz band may not be exploited for

individual parties' private pin. As the D.C. Circuit pointed out, such exploitation is

not contemplated by statute, is contrary to the public: interest, and distorts and delays

deployment of PCS. The Commission cannot have intended such a result, and cannot

reuonably permit it to persist.



PCS CONCERNS REGARDING CONTINUED SECONDARY LICENSING
OF MICROWAVE OPERATIONS IN THE 2 GHZ BAND

During the recent rulemaking proceedings on Microwave Relocation Cost

Sharing, several PCS interests, including PCIA, UTAM, AT&T Wireless, and PCS

Primeco, L.P., requested that the Commission discontinue allowing any primary or

secondary licensing of microwave operations in the 2 GHz band. See. e. &., Comments

of AT&T Wireless, wr Docket No. 95-157 at 13 (filed Nov. 30, 1995)(stating that

there should be no additional primary or secondary licenses granted to microwave

operators); Comments of PCS Primeco, L.P., wr Docket No. 95-157 at 19 (filed

Nov. 30, 1995)(emphasizing the potential for interference to PCS operations from

secondary microwave licensees). Secondary licensing of microwave operations in the

2 GHz band poses risks of interference to PCS licensees in that band. As PCS

operations continue to'expand, secondary microwave operations will be more likely to

cause interference to and suffer interference from PCS licensees.

PCS interests are concerned because some entities have suggested that applicable

statutes and FCC rules could be interpreted to entitle secondary microwave licensees to

certain •process, • including the right to a hearing, prior to the Commission's issuing a

cease and desist order or revoking their licenses because of interference to PCS

operations. Any such delay in removing harmful interference to ongoing PCS

operations could be detrimental to the development of these new services. Moreover,

even if interfering operations could be shut down quickly, any requirement for

additional formal proceedings could impose unnecessary costs on PCS licensees.
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We note that Section 94.101 of 47 C.F.R. requires that radiation of a

microwave transmitter "be suspended immediately upon notification by the Commission

of a deviation from the technical requirements of the station authorization when such

deviation causes harmful interference to another licensee." The FCC has confirmed

that such a provision would deny a licensee the right to a prior hearing and, in the

context of low power television has stated that "a secondary service [causing

interference to primary services] . . . can be compelled without a hearing to leave the

air until the problem is resolved." In re Agplication of Womens Media Inyestors of

Dallas. MM Docket No. 84-659, 6-7 (June 29, 1984). In support of this conclusion,

the Commission cited Section 74.703, which like Section 94.101 requires a station

licensee to discontinue ~peration if interference is being caused by spurious emissions

from the station. 1

Notwithstanding these provisions, it has been suggested that notice and a

hearing may still be required for a formal cease and desist order or the revocation of a

microwave license under the Communications Act.2 Section 312 of the Act,

1 Althoup Section 94.101 is similar to Section 74.703, it is unclear whether
causing interference to pes operations through the normal operation of a microwave
link would be a ·deviation from the technical requirements of the station
authorization.· If not, the link could be operating properly within its licensed
frequencies but still causing interference, and Section 94.101 might be argued to be
inapplicable.

2 In In the Matter of Amendment of the Rules with Respect to Hours of
Qperations of Standard Broadcast Stations, Memorandum Opinion and Order, 10
FCC2d 283, 308 (1967), the FCC said it could terminate a PSA without a hearing.

(continued...)
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47 U.S.C. § 312, provides that the Commission may revoke any station license "for

willful or repeated failure to operate substantially as set forth in the license."

However, before the Commission can revoke a license or issue a cease and desist

order, it must give notice and the opportunity for a hearing to the licensee. 47 U.S.C.

§ 312(a)(3); 5 U.S.C. SS8(c). These rights are embodied in the FCC's rules as

follows:

• Except in cases of willfulness or where the public health, interest, or safety
requires, the licensee is entitled to written notice of the violation and ten days in
which to respond. 47 C.F.R. § 1.89.

• If it appears that a station license should be revoked and/or that a cease and
desist order should be issued, the FCC will issue an order directing the licensee
to show cause why a cease or desist order or order of revocation should not be
issued and will call upon the licensee to appear before the Commission at a
hearing. The hearing must be not less than thirty days after the order is
received by the licensee, except in cases involving the safety of life and
property in which case the hearing may be held in less than thirty days.
47 C.F.R. § 1.91.

It remains subject to debate whether the decisions and rule provisions discussed above

override these requirements in some or all respects.

For example, in view of the FCC's broad construction of "willfulness," if a

secondary microwave licensee in the 2 GHz band were causing interference to a PCS

licensee and 47 C.F.R. § 1.89 were applicable, the FCC would likely not be required

to give notice of a violation to the microwave licensee. The licensee's intentional

2(••.continued)
However, there the FCC relied on 47 C.F.R. § 73.99(t) [now § 73.99(h)(i)], which
specifically states that notice and the right to a hearing is not required to suspend,
modify, or withdraw the right to operate. No comparable provision exists in Part 94.



- 4 -

operation of the link causing interference would probably constitute willful action under

the FCC's defmition. 3 But, the removal of the notice requirement would have no

impact on any hearing that might otherwise be required under the Act.

It follows that, even if a secondary licensee was not entitled to a Section 1.89

notice, and even if its operations could be shut down in the interim, it might still claim

to be entitled to a hearing under Section 1.91 in which the burden of proof would be on

the Commission before the license could be revoked or a cease and desist order could

be issued. S= 47 U.S.C. § 312(d). If such a claim were upheld, it could burden the

PCS licensee with the need to compile evidence and assist the FCC in proving that the

microwave licensee was causing interference to the PCS operations. It would clearly

be contrary to FCC policy to impose such unnecessary costs on PCS licensees.

In sum, the uncertainties surrounding the hearing rights of secondary microwave

licensees in the 2 GHz band require clarification. PCS licensees are concerned not

only with the potential interference to their operations, but also with the possibility that

there could be a substantial delay in stopping such interference if hearings are required

3 Willfulness is defined in Section 312(t)(1) as "the conscious and deliberate
commission of such act, irrespective of any intent to violate any provision of this Act
or any rule or regulation of the Commission authorized by this Act. . . ." The FCC
clarified this standard in Midwest Radio-Television Inc., 1 RR2d (P&F) 491, 495
(1963), stating that willfully "does not require a showing that the licensee knew he was
acting wrongfully; it requires only that the Commission establish that the licensee knew
that he was doing the act in question -- in short, that the acts were not accidental (such
as brushing against a power knob or switch)." See also Letter to Lawrence J.
Movshin, Esq. from Richard M. Smith, Chief, Field Operations Bureau, 7 FCC Rcd
3162 (1992).
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and that pes licensees will be responsible for the costs of providing formal proof of

the problems they are experiencing in such hearings. Moreover, allowing new

secondary licensing when pes operations are continuing to expand will result in

microwave licensees spending considerable sums to construct systems which will likely

have to be shut down in the near future. Therefore, the Commission should reconsider

its decision to continue allowing additional secondary licensing of microwave

operations in the PCS band.



COST SHARING AND MICROWAVE RELOCATION ISSUES

PCIA Cost Sharing Issues

• The costs of tower modifications as well as tower construction should be
included in the separate 5150,000 per link tower cost cap.

• The costs of analog to digital conversions during the voluntary negotiation
period, subject to the 52S0,000 cap, should be deemed reimbursable cost
sharing expenses. During the mandatory period, such costs would not be
reimbursable.

• In the cost sharing formula, T1 should be the date of relocation as determined in
the relocation agreement, rather than a uniform date for all relocators.

• TN' the date subsequent PCS providers enter the market, should be calculated by
adding two months to the PCN date.

• To determine cost sharing obligations, PCIA supports the use of the Proximity
Threshold suggested by several commenters rather than TIA Bulletin lOF.

• A PCS entity should always be entitled to 100" reimbursement up to the cap
for relocating a link outside its spectrum block.

• When a PCS entity relocates an incumbent who was completely within the PCS
entity's spectrum block and with one endpoint in the PCS entity's market area,
the PCS entity should receive reimbursement (up to the cap) for 50" of the link
relocation costs.

• PCIA should serve as the industry clearinghouse to administer the cost sharing
plan.

PCIA Microwave BcJgqtjgp Iuues

• The FCC should eliminate the voluntary negotiation period for all incumbents.
If not, then the good faith negotiation requirement should be applied to that two-
year period.

• Good faith negotiations during the mandatory period should be defined as an
offer by a PCS provider and acceptance by an incumbent of comparable
facilities.

• The definition of comparable facilities should be based on technical factors
which can be objectively measured such that, for example, a system comparable
to a 2 GHz analog system could be a 6 GHz analog system.
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• Comparable facilities should be limited to the actual costs of relocation and
should not include consultant or legal fees not authorized by the PCS provider.

• Parties unable to conclude negotiations within one year after the start of the
voluntary negotiation period (if the Commission maintains voluntary periods)
should be required to tile two independent cost estimates of a comparable
system with the FCC to help resolve differences.

• PCS providers should only be required to relocate links which would suffer
interference from their PCS operations.

• The FCC should not allow any additional primary or secondary licensing of
microwave operations in the 2 GHz band.

• PCS providers should be permitted to initiate the voluntary relocation period (if
it is maintained) for incumbents outside the A and B blocks by sending a letter
that notifies them of the PCS provider's desire to begin relocation negotiations.

• At the start of the twelve-month test period, an incumbent's authorization should
return to the FCC, and at the end of the twelve-month test period, the FCC
should make an announcement that the license has been terminated.

• Incumbents who choose to relocate their own systems in exchange for a cash
payment should not be entitled to the twelve-month test period since the PCS
provider will have no input into the construction of the relocated link and will
be unable to resolve any difficulties. Other incumbents should be permitted to
waive the test period by contract.

• PCS providers should not be required to hold a relocated incumbent's spectrum
in reserve, but should be required to guarantee the incumbent a comparable
replacement system. Holding such spectrum in reserve will delay the
deployment of PeS systems for at least a full year.

• Incumbents should be required to verify their public safety status to PCS
providers if they want to take advantage of the extended negotiation periods. In
addition, the defInition of public safety entities entitled to extended relocation
schedules should be limited to those cases where substantially all of a licensee's
communications are related to the protection of life and property.

• All incumbent microwave operations remaining in the 2 GHz band as of April
4, 2005 should be converted to secondary status.



PCS MICROWAVE RELOCATION
COST SHARING CLEARINGHOUSE

THE FCC SHOULD TENTATIVELY DESIGNATE PCIA AS THE SECTION 332
FREQUENCY COORDINATOR FOR MICROWAVE RELOCATION COST
SHAlUNG

• Unless a clearinghouse can be established and put into operation soon, the
Commission's goals in the cost sharing proceeding will not be realized and the
rapid development of broadband PCS will be severely hampered.

• In order to maximize the efficiencies and coordination benefits of cost sharing, a
single entity will be necessary to administer the cost sharing process.

• Establishment of an industry managed and supported clearinghouse to oversee
the cost sharing mechanism will permit PCS providers to tailor the process to
best meet their needs. It will also ensure that the burdens of overseeing the cost
sharing proposal are borne by the industry rather than the FCC.

• PCIA is uniquely qualified to serve as the clearinghouse:

As an international trade association, PCIA has experience in all areas of
wireless services and has virtually every major wireless communications
carrier and manufacturer as a member, including the majority of PCS
licensees.

PCIA is already familiar with the microwave relocation rules through its
having been involved in the development of the PCS and microwave
relocation rules from the very beginning of those proceedings. The
Association's five-year old Broadband PCS Membership Section has been
actively working with the Commission and its members to address the
many difficult issues arising out of that process. Indeed, PCIA created
the cost sharinl concept and introduced it into the current regulatory
proceeding.

PCIA also has a record of fair and impartial administration and a long
history of working with many differing wireless industry sectors to
achieve consensus across a wide range of issues.

PCIA is the largest FCC-designated frequency coordinator, processing
over 30,000 applications for frequency assignments annually. PCIA has
a highly trained staff, including fifteen full-time coordinators who are
supported by several management information systems specialists. In
addition, PCIA has an advanced electronic delivery system which would
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allow clearinghouse participants to file and receive their reports
electronically.

As a result of its frequency coordinator activities, PCIA clearly
understands and has proven ability to meet the need for confidentiality
and impartiality for the clearinghouse.

• PCIA is the only entity that has stepped forward to assume the role of the
clearinpouse.

• Thetefore, the FCC should tentatively designate PCIA to administer the
clearinlhouse, subject to submission and Commission approval of a funding and
operating plan.

PCIA HAS PUT SIGNmCANT EFFORT INTO DEVELOPING TIlE
F1JNCnONS AND STRUCTURE OF mE CLEARINGHOUSE

• The PeS industry, indudinl PCIA members and non-member pes interests,
have been workin, since May 1995 to develop a sound clearinghouse proposal
that will facilitate the relocation process. (See Attachment A)

• The non-profit c1elrinpouse would be governed by a Clearinghouse Council
made up of PeS industry members.

• The clearin.house would have its own staff members, including a Clearinghouse
Manaaer, but would take advantqe of PCIA's existing coordination expertise
and staffing to save costs.

• The clearin.houJe would utilize PCIA's existin. database system. PCIA has
already identified a proarammer who is familiar with PCIA's system and will
develop the softwlle necessary for the clearinghouse on an expedited basis. If
tentatiw desipation of the clearinghouse is granted in the April order, PCIA
believes initial software development can be completed in a maximum of four
months.

• Through intensive efforts involving PCIA's professional, legal, MIS, and
coordination staff and key technical and business planners from PCS companies,
PCIA has developed the procedures necessary for the clearinghouse to facilitate
the relocation and cost sharing processes:
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The database will be created from information submitted in a
standardized format by the relocating entity at the time it seeks
reimbursement rights.

Based on the FCC's rules, the clearinghouse will identify PCS interests
which will be liable for cost sharing and/or reimbursement.

Once activation of a subsequent PCS system results in identification of a
cost sharinl oblilation (the -trig,er- mechanism), the clearin,house will
notify the oblipted PCS entity within 10 business days. At the same
time, it will notify the relocator that a PCS entity has been identified as a
cost sharinl participant. The clearinghouse will require the re1ocator to
provide the foUowin, information to the cost sharing participant: contact
name; address; telephone and facsimile numbers; equipment and tower
costs; cost sharinl obligations; payment due date; and other information
as required. All clearinghouse participants will be required to designate
primary and secondary contacts for the purpose of receiving
clearinghouse mailings.

PeS entities, excludin, entrepreneur licensees and UTAM, must make
full payment of cost sharinl oblilations within 60 calendar days of
notification. Entrepreneurs and UTAM must make their initial
installment payment within 60 days of notification of a cost sharing
obligation.

A PCS entity which disaarees with its cost sharing obligation will be
required to notify the clearinghouse within 30 calendar days after
notifieatioll of that obligation. Disputes will be referred to mediation or
azbitration, consistent with FCC guidelines for alternative dispute
resolution.

A ndocaIor will notify the clearinghouse upon receipt of cost sharing
payments within 10 business days. This information will be recorded in
the database for reporting and tracking purposes.

The clearinghouse will update the database as reimbursement rights are
transferred.

Parties signing private cost sharing agreements can participate in the
clearinghouse for any cost sharing obligations not covered by their
private agreements.
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The information contained in the clearinghouse will be safeguarded and
treated u confidential. It will be released only to cost sharing entities
which require such information in support of their cost sharing
obliptions, u appropriate. The clearinghouse will be required to
execute a non-disclosure llreement with all participating entities.

PCIA HAS DEVELOPED A PROPOSED BUDGET FOR TIlE
CLEAlUNGBOUSE AND BAS S:ECUllED FUNDING COMMITMENTS FROM
EIGHT PCS UCENSDS

• PCIA has developed a budla for the costs of administerinl the cost sharinl
procea. PCJA es&imates that the operatinl expenses would be approximately
Sl.l million for the first year. In addition to the continuinl costs, such u
salaries, rent, and other operatinl costs, this estimate includes silniticant start
up costI for software development, hardware and software capital expenditures,
lepl fees, and other one-time costs. PCIA hu estimated that expenses in future
yean would cSec-. dramatically with a budla of S803,OOO in Year 2,
S710,000 in Year 3, $535,000 in Year 4, and $467.000 in Year 5. At the end
of the fifth year, PCIA would then reevaluate expenses and revenues.

• Administrati.oa cotaI would be paid throulh a transaction fee charged to
c1elringhouse participants of S2000.

• Until transactioa f_ can support the administrative costs, PCIA has obtained
commitments from 8 PCS lic:ert1leS to provide initial fundinl: APe, APT,
BellSouth, Cox, Omnipoint, Pacific Bell Mobile services, PCS PrimeCo, and
Sprint Telecom V.tu.res and PhillieCo. As the source of upfront funding, PCS
licensees have a stroIIl incentive to develop a plan that ensures the lowest
possible costs for a successful implementation of the clearinlhouse.

• Initial fuDdinl will be repaid through credits llainst transaction fees.

• For its COlt calcuIacions, PCIA hu assumed that the Proximity or -Rectanlle
MedIad will be adapted by the Commission for determininl cost sharinl
oblipDou. If the FCC adopts TIA Bulletin 10 u the standard, costs could
increase by up to Sl million u a result of the increased difficulty in determining
which parties have cost sharinl obligations.

• The clearinghouse will be dissolved when FCC cost sharinl obligations are
terminated and all initial funding hu been repaid.
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ATIACHMENT A

PCIA Moet.i".s Stud»". COlt ShariD, Issues

May 11, 1995
AUiust 29-30, 1995
September 14-15, 1995
October 3, 1995
October 12, 1995
October 30, 1995
November 8, 1995
December 6-7, 1995

January 24, 1996
February 1, 1996
February 6, 1996
February 20-21, 1996
March 15, 1996

ParticilMts in Pmr-' fpc At Test One Mectjnl

Amaiteeh
APe
APT
BellSouth Personal CommunicatioN, Inc.
Cox
GTEPCS
McCaw CeIlulw
MCI
Omnipoint
PCS PrimeCo
Powerte!
SBMS
Sprint Telecom Ventures
Western Wireless PBMS



N nl irf' Thi~ opinion i~ ~lIhjf'rI 10 fonnal rt'vi~ion bf'fort' JlUhlinlion in
II,,· ""·,I.'r;l! H"porfpr or liS App HI' Rf'por1!' lI!'pf'!; art' rf'qut'!;lpd to
II ,,1If\' Ih.. (·I..rk of any r"nnal f'rro~ in onl..r that l'orrrction!' may bf' mad!'
I..,r..r,' II,,, h"nnd vnlll"mp" ~Il to prp""

"nittb 6tattl €eurt of .p,tal.
fOR TIlF. Oll'TRICT Of COLUMBIA CIRCIIIT

Ar~lI(>ci Fehruary 2. 1996 Decided February 16. 1996

No. ~1104

A.~S(l("fATION Of PURLIC-SAFETY CoMMU..ICATIO..S

OFflrlAI_.... INTERNATIO..AL. INC.

PETITIONER

v.

FF.OF.RAI. COMMUNICATIONS CoMMISSION ANO

l r""TF.O STATES or AMERICA,

RESPONOENTS

UTAM. I..c. ET AL..

INTERVENORS

On Pf"tition for Review of an Order of the
Federal Communications Commission

.1oh.n I,an,fl. Jr. a~ the cause for petitioner, with whom
Rnm.'u'1I I,. Woodworth aoo Robnt M. GuTS3 were on the
hnpfg.

Bill!! of ('m;ts must be tik-d within 14 days after entry of Judgment.
Thf' ('ourt looks wit.h disfavor upon motions to tile bills of costs out
flf timf'.
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'/I /I"" M (·nlT. ('flllm:"I, Ff'flf'ral Communicalions Com
1111'-':111". al'gllf'" thf' ('amw for r('~ronclf'nt~, wilh whom Wi'·
I", /1/ /-; KrllJlOrd, (;f'n('ral Cflllnsf'I, lJanie' M. AMtu'rong,
,\"""l"1a'" (;I'nf'ral Cfllln~('1 ami .John E. Ingle. Depuly Associ
;11.· t ;"Iwral ('",rn~('I, w('rf' on lhe hrif>f.

NfIII M Srllkmt,~ki ami Clifford M, Sioon were on lhe brier
fill' in!f'rvf'nors llTAM. InC'. al'Kl Personal CommuniC'ations
Illduslry A~socialion. Rolwrl. J. Bldler, Jim. O. lMuJeU,n.
.f .. // tI ,.. Ikrr_~/ry, I-,f'wi~ A, Tollin. MirhO'-I D. S,dlivan ancl
1\ ,1/ 111/" U Un r(rf'Id en....rf'rl appearances.

Bl'forf': t;(lWARfl~, .hi,,! ,fudge. WAUl and SILBERMAN.

( '1/'l'I1/ I .J /III!1f'~

, ll'inillll ftlr Ihf' Court li~ by Circuit J.,. WAt.1).

",~II'. Cllnti, jltdge: Over lhe pasl several years. the
"'·".'I'al (~tlmmllnicalions Commission ("FCC" or "Commis
'III"", has al\.('mplecl to devise a plan to allocate spectrum
'" prullltl!f' thf' rif'vf>lopmf'nl of emerKing wireless telerom
III II II Il'atitllls If'chnologies wilhout unduly disrupting the ser
\1l'4'~ l"lIlTf'nUy ulilizin~ speclrum space. This case involves
a ('hall.·n~C' til onf> a.·;JM'Cl of lhe Commission's allocation
plan. whir'h has !If>l asirlfa a specifIC portion of the spectrnm
101' till' IIf'W Ipchnolotties. al'Kl provided rules for effectuating
till' rt'lol'ation or many of lhe fIXed microwave licensees cur
n'nlly (l('cll(lyin~ lhe reserved bands. In 1992, lhe Commis
~1"11 :ulllplptl a sel or ~ requirif'« current non-public
!"afl'l y (I('CUpanl1; of lhe newly-designated ernergifIR technolo
..ril'S hancls lo relocate to other spectrum if an emet"Iing
,!',-hnlllnto' licpnRet' needed their~ ~trum space.
hilI f'xf'mpting puhlic safely orpnizations frUIR this reIota
I ion rf"lllirpmf'nt. The Association or Public-Safely Commu
"icatillns Ufli..ials ("AI'RCO") now seeks review of a mbte·
'1"r,,' orcler in which lhe FCC te8Cinded the public safely
l'xl'lnptiqn, and lherehy su~ted public safety organiza
t iflns. along wilh all t,hp other fixed microwave licensees. to
IIt.. risk or manclalory rplocalion.

HM'aUSf' Wf' lind thal lhe Commission besecl il.'1 change in
I'flli,'y lin rp3snrwcl fk>eisionmakin~ supported by evirlfance in
till' rl'l'flnl, Wf' ,If'ny AI'SCO's (If'lit.ion for review.

~t

I. RM-'U:ROlfl'ltl

In an initial decision not challf>n~f'rl hy thf' pt'titionl'rc IlI'n'.
the Commission in 1992 prnpMf'rl lo !'Wt asirlf' mllst of till'
1~2200 MHz rrflquency hands ("rpservf>fl hanrl~") of till'
~m for the use of e"",,rgin~ If'C''hnolo~es, indll(lin~

Personal Communicalion!! Rervices ("reS").' The n'sprvf',1
ba.... however. were already occupied by various rUterl mi·
crowave licenaees. includin« many public safely orRanizations
In order to make room in lhe re8@rved hands for thf' npw
servirn. the FCC p~ a program providinR for thp
rel«atlon of the current ~UfJ8nt8 of lhe bal'Kl to fully

~ rlrilities on other~m.

In Ortoher 1-' the FCC 8dopt.ed rule!! governing lhp
tranIfUon or the rewtyed band from il.'1 currenl fixed micrll'
wave use to Its new emerwing tedlfloh~e!l USf>. See FiT!!'
Repor( & Order...." Tltird Notice of Proposed Rulemoking, 7
F.C.C.R... (I.) ("rim OnIer"). In AUR'lst 199:l. Ihp
eom.lIaioh IMIopted a IM"W ~t or ru," furthf>r r1arirying Ihf'
tn..I1"',~ established in U~ Fil'1'l Orcl..r. Sf'f' Third
Rqorl & 0rdIrr aM Mt"''''YJI,dum Opinion et- Ordf'T. R
F.C.C.R. .. (I.) ("Third Onter"),2 Undt>r lhf' transition
.... tit••hd in these two~. a current rUtf'rl microwavp
Oft I,.nt and • MW pmerRin« technolo,ot Iicf'nsPf' wlJuld
enpp in vohmtwy negotialionll for a !If'l Pf'riocl or timf',1

, PeS...... form flI pubIir mobi.. II@~ whit'h f'nrompa~Sl'!'\ a
........... ., ratio rommunieaU0n5w~. makf's up a
.............. ., eurrent C!'tIIft'IiIlK tfthnol~ markl't.
U PCB PI L.-.u, C!MtIOl operat.e ~fuI'y unlf'ss all
...... '""" the bend!! allo4'atttd for lhl' nl'w
~. L""'" PC8. 011 the etMr hand. lIfJP8l't'ntly ran to
__ df.eM ....-e .,.bun, .... wtth otMrlI. Th.. I'lltenl to

......... Ipfdrum- wit prove ~~!>ful involves If>c'hniral
~ rentnI to tIIiI .

ante SftOftfI R..,c tI 0J0Wr. 8 F,C.C R. 64% (l99:n. is not
I't'lenftl to thie prot.....

3 In Ita Fint Order. the Cotnmill!'lon !m1ic.'iU>d l"Omfflf'nl'! on Ihl'

apprvpriate "JIIlh or the Lran!lilion ppriod lhe FCC !>hollid atlnpl.
7 F.C.C.R. al fiR!J1. In it'! Thim Onlf'r, the Commission atinpll'ti a
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;.fl.·, \\hidl Ihp npw lirpn!'p.p. rOllld iniliall' a mandatory
"'I~olt:ltl"" 'M'rind rllhninalin~ ill Ihl' forrl'd rp.localion of the
.11' "'111 o''('lIpanl III IIlhl'r !'llN'tnJm. In ordl'r to force the
111'''' 0\\,:1\ C' li"f'n!'l'f' III mllVp., hnwl'vl'r, thf' new occupant
\\,,111,1 havl' III a!'!'umf' all ,'II!'I!' fflr till' movp., and would have
to I'lltlel :1II,11f'!'1 lhp ,'nml13rahlf' npw facilily. First Orner, 7
1 (. ( • It at ';~!MI.

I';\'('n IhllllJ!h thi!' lransition plan contained stringent safe
1~lIarcl" 10 prnlf'("t lhp. inlPrl'sls of all ihCumbenl licensees, the
H'( , IIriginally look the extra step of providing an exemption
whit'h shif'hlf'fl puhlic safely Sf>~ from any mandatory
,,·IrH'alinn. The puhlic safety exemption inrorpof'aleet in the
lir,,' IIrdf'r. 7 F.e.C.R. at 6R91, and reamnnect in the third
IInlc~r. R F.( :C.R. at 61,90, would have allowed the exempted
(a"ilit if'!' In ("ontinue oporatin« indefinitely in the emerpng
t ,'dtlUllflJ!if'!' hand on a co-primary, non-interference baais
I nlC'allin~ Ihal f'aeh licen!We was under an obIiIation to avoid
ill"'rf"rillJ! with the olher). The FCC explained that the
I'llItIi" saff'ty f'xf'mplion grew oul of the GommillSion's llesi
1'1111111 III il1lJlllsl' nn pllhlic safely services "the economk and
,., Ir:I"nIIII :lry procectllral hunfeflR, such a..o; requin>menlll for
., 1Ic1 II '" a",1 Inlliliplf' If'vf'l!; of aflJlrOvals" that mi~ht acrompa
11\ ,.·lrwalillll Thinl Order, f.C.C.R. at 6610.

I II "''''IM'IISp to the Third onter, the FCC n'('eived nine
1'l'111 iOIl" fllr rpcon'lid..ration, which it addressed in a 1994
"1'111I1111 I\1rmnmndlltn Opinion cl Order. 9 f.C,C.R. 1943
11'1~I,t1 ("Opinion" or "firllt Opinion"). In addition to adctn!ss
lug t hp pt"'titionll il ret'eivM. the FCC, on its own molion,
It'('n!lsi,lf'rpcl the puhlic safely exemption and ordered its
1"I,,'al ttl at 1947. llespile the decision to revoke the

I, :11I~illtln plan lhat rpquireci an emerRing technology Iic:entIee to
"II!!:!!!I' in a Iwo-ypar volunlary np.Koliation period with the fUled
II11('rIlWaVI' Sl'rv"'l' bl-for.. inslilulin~ 1m- one-year mandatory Jlf'ri·
,.. I R t-. 'c'R. at 6.';%.

1\1','all!'l' of inh..r..nt differeMf'S betw4!t'n lirensed and unliren54!d
I'f ·S. howpvpr. Ihp Commi!'sion only provided a one-yt'ar lleKotia
1'''11 I)('riflll fflr in("umtwnl till...1 microwave facilitM!s opE'raling in
. "I'd nlln alltl!'atl'fl for "nli("f'n~f'd devices. ttl. al6591"

~,

puhlic ~fpty pxemption, Ihl' Cnmmis!'inn rpill'ratf'd its hl'li .. f
"lhal ct>l1ain puhlic 5afpI y f'ntilif's warrant sJlf'I'ial ("tlnsid"r
alion bPeaul'P pr('viom:ly thl'Y havp Ilf'f'n l'll("hllll'll froln ill\'fll
untary relocation ami hf'eau!'t' of lhl' sl'nsilivp nal urI' "f tlwir
rommunkations," Id. at 1947--4R In place of Ihp PllPmptilln.
lhe~f~, the new ont..r ..stahlil':hf>d an ext.-ndf'd nf'~otialion

period for publ~ Mfely licf'n~ ronsislin~ of a four·y('ar
voluntary nepialion period followf'd hy a one-Yf'ar mandato
ry neptiation, Id. at 19414.4

The opinion explains lhal this new plan accommodalell thl'
~1IidinI needs to elear the spectrum for eme~ng lechnolo
lies and to proted. the integrity of emergehCY servicf's. In
addition to the extended negotiation period, public saff'ty
lieeMf;e1 will etdoJ the urne ufeparm availahle to all
nHc:tuwawe lkettlleeS eul'1"ently operalin~ in the rt'!If'rvf'fi
......: firIt. the emel'Rin« tedtnolopI~ must pay all
to8t8 .-oew.ed with lhe incumbent's reIonItion (includin~

e....mlJ, equIpMent and l'ite to8lll, FCC fet's, and any
re-..ble .tditioMI nMtl'l); .-rond. the relot"alion facilitif's
IINIt bt fully mmperahle to l,""~ be~ r..p1aet"ff; third,
the new Ik'e.-e mUlt complf"lfo all aclivitif'!', incilldin~ le~l

i"tt. neu..-y to ....te liM" nP'" !'y!'lem twforf' rf'locatinn;
and fowth, if the new facililMos in practic.. proVf' not to Ilf'
.19•• in "ery~ to lilt" old o~. tht' puhlic safety
operation may reIoNte ... to i18 ori«'nal facilitif"ll within one
year .... retnIIin there until comphole equivalency (or twU.pr)
is 1It1ained. lei. The CommiMion ronciudM that thi~ policy
..... nat ......... ineumbent public safety operations
required to reIueate." Mel will "eMUre that essential safpty nf
life Mel property ~ieations IIf"fVices are not di"nJpfro."
lei.

SeYenI 1f'OUPI. tnr....... APSCO, petitioned the Commi!l
lion to rftOh8ider the deel8ion to eliminate the public safply

• In a IaIft' opi"", the CommIIIIon modiflf'd the negotiation
...riod for~ _elJ ...... ..,. lIhort.nift« the voluntary flPrilMI
to three real"ll and e1Ct.eadlIII the mandatory ...riott to two yt>ar
(maintaini.. a five-year rumulatlye pPf'iod). Stco"d Mf'momnlium
o"itttme & Ot*r, 9 F.C.C.R. 7797, 7R02 (1994).
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," 'IIll't 1""- Till' FTC addrp!'!'l'" pach of the petitionel'l"
'-"II,'I',-ns ill .1 S N>('nn.' Mpmor:mdllm Opinion and Order
""II\'''IJ~ IIII' ,wlilinn fnr rpellllsillf'ralinn. Se~ Sf'cond Memo
111",(11/11 O''''"m/ & On/",., 9 F.C.C.R. 7797 <l994} ("Second
Ilpilli"n"l Thl' Commission rf'slatf'd its position from the
li.sl opininn that thf' r"vocation of the exemption had resulted
hOIll Ihl' Cnmmission's n·ali7.8tion that it hlld pl'eVlollsly
",,,Il'n'sl imatl'd the difficulty of spectrom-sharin« and the
proltll'ms that could rel'ult from a role which allowed public
S:I(('\Y nllf'rators to remain in the reserved bands indefinitely.
'" at 7797. The FCC ",ported that, based on informMion in
till' ,wonl. the Commis.'Iion had ultimately det.ennined that
"it Willi '" IIf' in the puhlic interest to subject all incumbent
(:ll'ililif's, indllrlin,; those ul'eff for public safety, to mandatory
,1'1'11':11 illll if an f'merJ{inK technology provider requires the
"1""'1 nllll IISf'rl hy the iocumbenl." Id.

"I'~(,() nnw (If'titions this court for review or the FCC's
n'\'fwalinn .,f ,.... public saff'ty eXMlption, arguing that the
«'oll1l11issinn's ahout-fa('e on this iR.&;ue was arbitrary and
III11'1'a"ol1:1lth' . and <liff not r('st upon a reasoned analysis of
'hI' n°.'on'

II. DIs«;ll88IOfif

Wltl'n an aJ!l'ncy ads to rescind a slandant it previously
;,,1111'"'1/, a ,..'vil'wing court win subject that rescission to the
":11111' I"VI'I n( srrutiny applicable to the agency's original
,.rlll11l1l~ation, Mot.or Vehicle MaJuiffJduTeTlJ A,,'.. v. SIaU
"'/1"" M"hlfl} Alltomobiu. I,.,.. Co., 463 U.S. 29, 41 (l!lft3)
("S/(I'" Farm"); Telf!CO",mufticoliOfl8 RaecaJd & Action
('I'I,'rr Jr. FCC ROO F.2d J181, J184 (D.C. Cir. I.). But if
IIU' a~ency has offered a reasoned explanation for its ehoire
""'wl'f'n compeling approaches supported by the reconI, the
....urt i~ ~t free to !lubstitute its judgment for that of the
agl'I1('y. (;rp,a'.er Rntlton Tdfwillwn Curp. v. FCC, 444 F.2d
x·t I. Rr..1 (I),C. Cir. 1970) ('1WJhere there is substantial evi
oIl'nep ~uPJl...rlin~ pal'h result it is the agency's cho~e that
1'1I\'l'rns")_ Thus, ttw Ilf'titioners here must do more than
rai,,1' a I\ollh' alHIllt till' ultimate wisdom of the Commission's

j,
)

•
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decillion to reJlf'al thl' puhlir !:afl't y I'xl'mpl illn; rat Ill'r.
AI-RCO mu"t demonslratl' that Ihp rl'vnralinn i~ IIItSllpportf'"

hy the re«>ont.

At the heart or retitioners' argument ill the claim thaI thl'
FCC's deeitrion to revoke the puhlic safety ('xemption dic' nOI
rely on any new studies or ~hnologicaldata that had ht>coml'
available siMe the lime of the initial rnlemaking. Berausl'
the information available to the Commission in J992 "did not
require the reIonlion of all public safety licensees," APSCO
dainls that "this old infonnation similarly provided no basis
for the CommiIlsion', abrupt change in poky" refWted in the
1994 opinions. PetiUolM!rs' Brief at 20. There is a funda
mental flaw in APSCO's al'lUment, however; petitionel"1l'
daim _mes th8t if the record does not rf!qUire a certain
........ neither tan it nappwt that result. The petition('rs
t.ve ............. the Commission's bunten, The FCC
need not detnonItnte that it has I1IIIde the mrl, acceptahle
-ilion. but rMher that it has based its decil'lion on a
r••1JIIfd ...,.1IUfIIJOI1.ed by the evidence before the Com·
......... ~y where, .. here. an lIRency issufOS a
re....llon reIIfdinI reasoned predirlions ahout technical i5
.... IaIie "'I)IU that the r'ftOI'd may well contain t>videnc('
.fIIdtnt to .......,.t more than one possible oulrom('. Sff'.
e.... GtMer 444 F.2d at G.

..... we will the FCC's order ir we find that the
~••I"Dn .. ofI'ered • rMBened analysis for its ultimate
"lult to~ the pubIk ..rety exemption. and that the
........ I • .,. II ",1ft"'" by eYidente in the ~nt.
After I .-.d. we .-.rIude that the Commission
..........." e ,lin" ita ee..e in poI~y. and therefore
thIt .. new ...., tlell!rtft *lbet«e.

n.e CemntII In II IftOIId opinion, refers to specific
IItudRs in the thIt IUpPOI1. the deeision to subje«>t
puIIIk ..r«y .. 0 with other rlXed microwave
Ike...es. to the ,'III.t, or t'oITed relocation. Second
Opinion, 9 F.C.C.R. It". SpecifICally, the Commission
cites studies submitted by Cox Enterprises, Inc. ("Cox"), and
by American Per!lOnal Communications ("APC"), rl'~anlin~
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I"'l'! n "" "fllll!f'stion ami its impact on thf' implementation of
,,",'q!illl! t,·("hnoloJt1ps. Irl for pxamplf', thp Commi!l!lion
1,,,",1" ,,,.1 Ihal Ihf' Cox ami APe stullips showerl that in
, ,., t;lill ,,,a.inr mf'tropolilan arpas, the puhlic !l8fety entitiefl
I h:ll \\'fluld havf' f'njoYf'11 th(' oriJt1nal exemption ronstitute a
I:Irgr rwrrf'nla~e of the incumbent servkes, and that in some
f.1 Ihrsp ritips, thf' (k>ploymflnt of res would likely be impos
,illir if t hf' pXf'mption rf'mained in force. Sft id.. at 7799,
7.'lClCl. Thr sl'coml opinion al!lO ""fflrs to two other romments
n'I'l'jw'" hy thfl FCC (from Ameriran Mobile Satellite Corpo
ral.on ("AMSC") and the Personal Communications Industry
M"'l('iatinn ("PCIA")) noting that the pubIir ..rety ellefRlJtion
....111,1 rJ'mlpr thf' allocated ~y iRMlequate for PeS
d,'plh.v rnpnt . lri. at 7799. Additionally, the Cotnmilsion cites
tfl ("flm",rnls !<uhmitt.ed by Apple Computer, Int, ("Apple"),
:11111 IITAM. Inr. ("tJTAM"), COfK"luding that "PCS and, P.Ipe

t'I:lII,\'. unlil'f'nsNf nomadic PCS, cannot Bhare sped.rum with
fi wd mirrowave facilif.ie!ic." Itt

AOrr rrvif'winR the comments in the rerord 8upportilll the
"h:lIll!r in pfllicy, the Commis!lion offered the following expla
1l:IIlflll of it" rat innalf':

In vip\\, of thp f'viflence that the introdudion of new
f'flrnlllllnirations !<prvicf's that will benefit. the public could
hI' Iln'('hlflf'11 unlell!! clear !lpednJm can be obtained, and
I hal n,lfl('alifln ("an be acrompli8hed reliabty, ~ continue
10 twlipvl' that it is in the public in.....rest to require all
incurnllf>nts to relocate if thf'ir sped.tum is required for
nf'W sprvK-es usinR e~ng teeh~.

Jd at 7AAI. 11lf' FCG aIM noted that the new plan provides
:"",,If' saff'~lIards to pn~ure that public safety operations will
11,,1 Ill' curt.ailf'd by any fOreM retoeation. 14 In rad, the
"'fl\'j"ions ~lIarant.t't'in~ that 00 incutRbent will be required to
",o\'p until the new res licensee builds, lettl8, and ....umet!
:111 Cflsts fur (lilly f.'omrarabfe facilities for the incu~nt,

"'IIfIf'r~ df'hlltable thf' petit.ionerl" claim that pubtic safety
I',..\'i"f'r~ ar(' ~iR"irk'anUy injured by the new policy, AJ·
I hourh fnrcf',1 neRotiation and reIot'ation will undoubtedly
1'l'lu'r:ttf' consj(lprahlf' hasslf' for an unwilling incumbent, the

9

Commi!lllion poinl!l out that thp f'nf! rpsultr-hranll npw f:t("ili
ties fully paid for by a l'eR !iC'pnsf'f'---will oft('n Ip:tvp till'
incumbent better off afWr rf'IOCRlion'

Arguing further thal the Commis!lion has not adpquatRly
eqJlained its rationale in this CMe, pptitionerll point out lh:tl
in the past we have conditiolM'd our fk>fereoce to aRenC'y
decision,...ld"l with the caVf'at that "if an ~ency gloll!lPs
over or swerves from prior precedents without di~u!l~ion it
may cross the line rrom the tolerably terse to the intolerably
mute." Petitioners' Brief at 16 (citinR G~ Ro.ton, 444
F.2d at 862). APSCO aI~ that the Commission must offpr
more .............ebotletl iMantation" of its conelusion, ill.
(dtinI AetioIIJOr Ctailclmt', T~kvmOft v. FCC, frll F.2cf 741,
746 (D.C. Cir, 1-0 ("ACT"», and that in this caSf', the
ConII.....ion hal railed to do !IO.

In Iftht or the CommiMion'8 IftSOhed explanation for its
cft8nIe In peIiq, IUfJPOI1.ed by ~ir~ refereflCf!1I to the
reewd cIiIruIed "e, petitioners' relianre on ACT misses

•w , • _"loped at oral a~t, that t~ rl"Voulion of
tIw rna, t'a1HlP pubtit- lIakty orwanizationll 1.0 !luffer
an ...., tNt. ma, 110I bt! ~izable by lhill rourt.
Under tIw ,..,... e_emptiftc ...... eakty providf.rw From
r tiell, tIw petitioIIeI'I wuuld likely have t'tUoyM su~tan·

................ ......., neptiatioM with PCS providerw.
,.,.,~__..e..e eenitw dft ottly operate in clear spedrom
...... ,.... .. per~ ...., or "rent.ll." to lhe
I.... 'nit. *e the PCS ........ IireMe mold bt! renMred
••••., '" • ~nt·. reru.aI to tt!Ioeate voluntarily.
... tile ben ••••.....,~ a lipifkant financial intf'r-
.............. 1M ...., to eurt .m paJIMntA. UM!ir 108!' of
rent ..........t1lll II....., a top...hIe .1')' ror roftsic¥ntion

eI1IIer '" the f'OC • '" aNrt Iinc.'e their pI~ on the
lIpfttrWIIWM ........, f'ram a Knnt from the pvemmf'nl

In fad. the Com III' It'••_eIIft to romrnentA 8ubmitled by
UTAM tiJI'I'•• __ the "emption would allow public
safety ","ide,. to ftIft .., abovf' and Myond the aC'tual
tG8t of reIontion, .. FIrwt Opinion. 9 F.C.C.R. at 1947, arld~

further support to our ftndin« that lhf' Commis.'1ion hasf'd its
ultima~ derision on eviden~ in l~ rt'f'Ord
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t I". ",;"k In ACT, thp FCC hacl allf'mpterl to pxplain its
I, "JIlin:.' ion IIf rommprciali7.alion RUiciplinell for children's
1,·I,·\'i"j"n rnf'ff'ly hy slalin~ thaI thp rt'llcillllion of tlK> guide
I",,'" was I"fl"si~tpnt with "f'rpgutation of the industry at
I:II~'" IIuwf'vf'r, thf' on,onal guidetim>s hacl been expreqly
I"" lfipd hy a finding that thp marketplace could not lIde
'I"alply f""rtion wfwn I'hildren made up the audiente, and the
f '"mmissifln had not attempted to explain its ndden affirma
'III" IIf "what had theretofore btoen an unthinkable bureau
I'mlir rOll('I,,~ion." 821 F.2d at 746. Moreover, we~
in I\("T that the FCC could Ilaw 8dequateI, justified its
dl'l'isiun hy finding, for example, ......... preeent Ie¥eII 01
"lrilllrf'n's prnwamming are inMeqnte; that NIn-
JIlf'r.riali7.alion ill ~'I8ry to provide peater , in
,hildn',,'s rrnl!Tammi~; or that i~reaed levels or dlildren's
,,,,,'\'isi.." commf'rt'iali7.ation pose no threat to the public
lilt prJ's! .. Id

III Ihis casf', to tlK> rontrary, the Commiesion ... expressly
rill Ill'I thaI "it is in the publ~ interest to subjed. all innInbent

fiwd mi('rnwavp f~ilities, including public safety Iicen
"/"". In ",amlatory rt'location" and that. flMlR811 temaoIo
V"'" sl'rvil"f'S "may be precluded or~y linrit.fd in IOIne

arpas unlf'ss puhlic safety lirenl!ll!e8 reIoeate." ~ Opin
1"11. 'I F (' (' It. at 7799. Whtother or not theIe ~IUIiomI

,,·np,·1 ,,,,n.~.m;lflble an"ylli!! on the part or the Comllli_ion,
IhI' H ~(' has aclt>qua.....y articulated •~ aMI,.
Itaspd nn stud",s and comments l!Iubmitted during the ruIe
making IlrOCf'llll.

As a final challenp, APSCO arpes that the Commillilm's
:llll'~f>ff failurf" to ~.ider other, ......... aI&enMiYee to
f hfO f'xpmplion'!I repNI rendered the dedli• ......., and
1I11rf':lsonahie. Petitioners' Brief at 2'1-28. All the CGmmis
"jlln NlfTP.C.'tly notes, however, "the flld tW tIIere .-e other
,,"ll1tionll to a problem i!l ill"....",Wed that tile option
"'I,,rh..i ill not irrational." Lo,oI4 U"i""" v. FCC, 610
I, 211 1222, 1227 <D.C. Cir. 1_). AddittoMlly. the FCC in
'his {"asp did clearly acId~ the alternat.iftl that MIl been
l'aiSf'C1 dunnR the I'Omment periods. The opinion e......
'hal thf' FCC cOhllidererl and ~jecled the proposals that

II

rlependttcl on ~pectrum-sharin~hf'twf'f'n in{"umtwnl miC'fUwavl'
!lerv1n!!1 .nd I1f'W em..rt{ing lp(ohnolnfO' ~prvkp!\, TIlf' fad
that the Commi!l!lion miRht not hav.. addrpssro and rf'jC'C'tf'd
every conceivable approach to the rhallentte of making room
for emerling technologies does not rt>nder itll decision invaliel.

Beeause the FCC has adequately explainecl its defennina
tion that public safety servketI ~upying the reserved bands
01 the sped.rum Ihould be subject to mandatory relocation
provisions, we hereby deny APSCO'll petition for review of
the Commission's order.

So on1eTtd
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THE CLERK: ~o. 35-1104, Association of P~bl:~

Safety Communications Officials--International, Inc.,

Petitioner v. Federal Communication Commission, et ai,

Respondent.

ORAL ARGUMENT OF JOHN D. LANE, ESQ.,

ON BEHALF OF THE PETITIONER

MR. LANE: Good morning, Your Honor.

I'm appearing here on behalf of the Petitioner.

This FCC case involving the reallocation of a large block of..
frequencies, and probably the most valuable--largest and

probably the most valuable allocation proceeding that the

Commission has ever faced. It's a particularly difficult

one because it wasn't a new spectrum involved in this case

but it was a spectrum that was encumbered by a number of

licensees that occupied the spectrum, some of which, in the

parties that I represent here, were very important Public

Safety facilities throughout the United States.

The Commission, back in 1990, issued a policy

statement that they were going to try and clear out a block

of spectrum for new technologies. They put their staff to

work to try and identify an appropriate block of spectrum

and also where the present incumbents might be able to be

relocated. And in early 1991, the staff came out with their

complete study and the Commission immediately instituted a
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